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This is a petition for declaratory ruling by City Neighbors Charter School (“City
Neighbors”) regarding the appropriate level of funding for public charter schools in Baltimore
City. When City Neighbors submitted its application to the Baltimore City Board of School
Commissioners (“City Board™), it anticipated funding at approximately $7,500.00 per pupil from
the City Board. At the time this petition was filed, the City Board had not yet made any funding
commitment to City Neighbors.

The City Board has submitted a motion to dismiss maintaining that the petition is now
moot because on March 8, 2003, the City Board provided a funding formula and conmitted to
fund City Neighbors in the amount of $5,011 cash and $2,943 in services per pupil. The City
Board also maintains that the petition is untimely and that the State Board lacks jurisdiction to
decide this case.

FACTUAL BACKGROUND

On November 9, 2004, the City Board approved City Neighbor’s application to open a
public charter school in September 2005, City Neighbors’ application was predicated on $7,500
per pupil. At the time the petition for declaratory judgment was filed with the State Board in this
case, City Neighbors had not yet received a funding commitment from the City Board as to either
dollar amount or as to the method of calculation. Nor had City Neighbors received a proposed
charter agreement from the City Board.

On March 8, 2005, the City Board provided all of its approved charter school applicants
with the City Board’s proposed per pupil funding ailocation for fiscal year 2006. The figures
were based on the fiscal year 2005 budget, with a 5.2% adjustment for anticipated increases in
the State’s Thornton funding. With the 5.2% adjustment, the formula funds schools in the
amount of $5,011 cash and $2,943 in services per pupil. See Charter School Per Pupil Funding
Allocation Chart attached to David Stone’s 3/8/05 memorandum to charter school operators.

The City Board has defined its per pupil allocation as the “amount of discretionary dollars
available to operators to exercise the autonomy that is the defining principle of charter schools.”



See 3/8/05 memorandum from David Stone to Charter School Operators. In addition to the per
pupil allocation, the funding model proposes that some services and supports will be provided to
the charter schools at no cost. Examples of services to be provided at no cost are as follows:

. All services related to the administration of the school
system. For example, the City Board, Chief Executive
Office, and Area Academic Officers:

. Psychological services that are part of special education
related services. These services are offered on an as-
needed basis;

. Special education instruction and required related services,
such as transportation, will be provided upon a documented
basis;

. Security services; and

. Food services for those schools desiring to participate in the
program.

City Neighbors maintains that the school system’s funding model is not consistent with
the intent of the legislature in enacting § 9-109 of the Education Article on finding for public
charter schools. !

ANALYSIS

Standard of Review

Regarding interpretation of law, § 2-205(e) of the Education Article provides that the
State Board, without charge and with the advice of the Attorney General, shall explain the true
intent and meaning of the provisions of the Education Article that pertain to public schools and
public school systems in Maryland and the rules aud regulations adopted by the State Board. By
regulation found at COMAR 13A.01.05.05E, the standard of review that the State Board applies
when it is interpreting school laws and regulations is that:

The State Board shall exercise its independent judgment on the record before it in
the explanation and interpretation of the public school laws and State Board
regulations.

'Patterson Park Public Charter School v. Baltimore City Board of School Commissioners
and Lincoln Public Charter School v. Prince George's County Board of Education also concern
the same funding issue.



Two-Step Application Process

In August 2003, MSDE issued the Maryland Public Charter Schools Model Policy and
Resource Guide ("'Guide”) which envisions a two-step chartering system approach. The first
step consists of the application development, submission, and review process. As noted in the
Guide, the application process provides opportunities for the prospective public charter school
organizing body and local school system officials to examine all aspects of the proposed
educational program and the operation of the school to identify various administrative functions
that will need to be fulfilled during the planning, opening, and day-to-day operation of the public
charter school.

After the application has been approved, the second step is the completion of a charter
agreement which is a legally binding contract that explains in detail the responsibilities of all
parties involved in the operation of the public charter school. The thoroughness of the
application process should pave the way for the incorporation of the approved application into
the body of the charter school agreement with the need for minimal additional negotiation in
completing the charter agreement. See Guide atp. 17 — 18.

Mindful of the 120 day statutory deadline for a local board decision on a charter school
application as set forth in § 9-104 followed by the prompt completion of the charter agreement,
we find that based on the parameters we set forth below on commensurate funding, employee
status, and waiver processes, the charter agreement must be completed within 30 calendar days
from the date of the decision approving the charter application. However, because of the
extensive amount of time that has elapsed since City Neighbors submitted its application on
August 31, 2004, and the urgency with next steps to have the charter school operational for the
beginning of the 2005-2006 school year, we are directing the parties to complete the charter
agreement for City Neighbors within 15 business days of the date of issuance of this revised
opinion.

Commensurate Funding

On funding, § 9-109(a} of the Education Article provides that a local board “shall
disburse to a public charter school an amount of county, State, and federal money for elementary,
middle, and secondary students that is commensurate with the amount disbursed to other public
schools in the local jurisdiction.” As noted above, the parties have differing views on the
meaning and intent of this statutory language. We begin with the plain meaning of two
significant terms: “commensurate” having the definition “of the same size, extent, or duration;
corresponding in size or degree; proportionate”, and “disbursed” being defined as “paid out;
expended, as from a fund.” See The American Heritage Dictionary, 2™ Ed., at 297, 402. Thus,
under the plain meaning rule, we believe the legislature intended that a public charter school
receive federal, State, and local funding in an amount proportionate to the amount of funds
expended for elementary, middle, and secondary level students in the other public schools in the
same system. This includes funding for services for which students in the public charter schools



are eligible such as free and reduced price meals, pre-kindergarten, special education, English-
language learners, Perkins, Title I, and transportation.

In order to determine that precise amount and because there is no statewide formula or
methodology that determines how local school systems fund their schools, we believe that a
reasonable starting point is the total annual school system operating budget that includes all
federal, State, and local funding with the approved appropriations for each of the major
categories as specified in § 5-101(b)(2) of the Education Article, that each local board of
education submits to MSDE within 30 days of approval by the respective local government.?
The next step is to divide the total annual operating budget and each of the major category
appropriations by the annual September 30 enrollment count of the school system for the
previous year to calculate the average per pupil funding overall and per major category.’

Because there are certain support functions including data collection and reporting as well
as the responsibilities set out in §9-110(a) of the Education Article that may only be performed
by the central office of a local school system, the total average per pupil amount shall be adjusted
by a 2% reduction as a reasonable cost to the charter school for these required central office
functions. The total adjusted average per pupil amount is then multiplied by the student
enrollment of the charter school to determine the total funding amount for the charter school.

We note that the total annual school system operating budget contains all funds - federal,
State, and local including, e.g., Title T and special education funds. Therefore, with the exception
of a student with disabilities for whom the TEP designates a nonpublic school placement, we find
that an average per pupil amount derived from the total annual school system operating budget is
sufficient for the charter school to deliver the services for which the school’s students are
eligible. The charter school will have to make budgetary allocations knowing its student
population eligibility requirements and in doing so must comply with all applicable federal and

*For the charter school funding determination, the total annual school system operating
budget amount shall exclude appropriations for debt service and for adult education, but shall
include the appropriation for food services.

*In calculating the average per pupil amount, the charter school applicant and the school
system shall use the approved school system annual operating budget for the school year in
which the charter school application is filed. However, because the school system September 30
enrollment count is not finalized until late November, the school system enrollment count for the
previous school year shall be used for the calculation. Nonetheless, in this appeal given the
extensive delay since the application was filed and since the 2004 student enrollment count is
~ known at this time, we direct the parties to this appeal to calculate the average per pupil amount
using the 2004-2005 school system annual operating budget minus debt service and adult
education, and the 2004 enrollment count. A template prepared by MSDE staff from the 2004-
2005 approved system operating budget and the 2004 enrollment count is attached to this opinion
as Exhibit 1.



State requirements.

For the special services that must be provided to its eligible students, the charter school
must choose whether it will provide those services directly or whether those services will be
provided by the school system. If the latter, the charter school must reimburse the school system
the proportionate cost of those services, Further, the charter school must reimburse the school
system for salary, local retirement, and other fringe benefit costs for the public school employees
working in the charter school as well as for regular services and supplies that the charter school
requests the local school system to provide.’ -

As further guidance on the implementation of the funding methodology set out above, the
State Board adopts and incorporates by reference the guidance documents discussed at our public
mecting on May 24, 2005. Those guidance documents are attached to this revised opinion as
Exhibit 2 - Use of Average Per Pupil Funding and Central Support; Exhibit 3 - Steps to Include
Title T Funding for Charter Schools; and Exhibit 4 - Charter Schools and Special Education.

CONCLUSION

The general purpose of Maryland’s Public Charter School Program as enacted in 2003 is
to establish an alternative means within the existing public school system in order to provide
innovative learning opportunities and creative educational approaches to mprove the education
of students. See Educ. § 9-101(b). Under the law the charter school is a public school operating
with agreed upon terms of flexibility within a public school system. The local school system
must work collaboratively with the charter school as one of its schools and the charter school
must work collaboratively with the school system as a public school within the local systern.

We have issued this Revised Opinion as guidance and direction not only to the parties in
this appeal but also to the other charter school applicants and local school systems in Maryland

*For a student with disabilities enrolled in a charter school for whom the IEP designates a
nonpublic school placement, the charter school shall reimburse the school system the annual
average per pupil funding amount. The local school system shall pay the excess costs of the
placement.

*The Fiscal Note accompanying SB 75, Acts 2003, that established Maryland’s Public
Charter School Program, relied on average per pupil expenditures to calculate the estimated
fiscal impact of the legislation. See SB 75/2003, Fiscal Note at 4. While not controlling, we
believe the General Assembly considered the average per pupil analysis provided in the Fiscal
Note in enacting §9-109.
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As OF 9/30/04 - 90677 Per Pupil Funding for Baltimore City
Funds
Provided to Funds
Charter Reimbursed
. Total Per Schoaol to LSS for
State Category Budgeted Pupil {Note 1) Service
Administrative Services $49,523,8581 $546
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Mld Level Administration $49,028,344 $541
e T e e e
Total Instruction $328 762 242 $3 626
e T
Special Education $1 92,472, 867 52 123
T e e,
Student Personel Services $9, 982,686 $110
Al S T
Student Health Services $4,800,000 $53
R e e e T
Student Transportation $27,846,499 $307
T T
Qperation of Plant $55,012,253 $807
] e
Mamtenance of Plant $10,860 693 $120 _ ]
e e e e e
leed Charges $137,454, 772 $1,51‘6 _ '
e e I e E:J” e
Food Service Transfer+ActuaI - §51 201 ,089 $565) . - - .-
e 's@aa 55%3%%@ R S Et’ilﬁ ‘M%iﬁ?i
Community Services : . $0 R 1] R ;
T .?EZ%? e E‘%i: T
Capitol Outla $0 $0j
e R e e T
Undlstnbuted Funds $7B 470,017 $843
e e e e R
el T s stoeselT e
Per Pupil Fundmg Totals Amount
Total Per Pupil Fun Funding $10,956
otal Funds Provided 1o
Charter School
Funds Reimbursed to L3S for
Services

Note 1: This figure equals the amount in Column C (Per Pupil) fmes the number of students in the Charter School,

Frepared May 4, 2005



EXZB 7T — 2

Panel on State Board’s Decisions
Regarding Charter School Appeals
Use of Average Per Pupil Funding and Central Support
May 24, 2005

Use of Average Per Pupil Funding

e There is no statewide formula or methodology that determines how
school systems fund their schools.

* Various methods are used nationally to address Charter School
funding

 In choosing average per pupil budgeted expenditures, the Board
followed the example of the Thornton Commission in determining
funding allocations.

o Two of the Commission’s guiding principles were Flexibility
and Simplicity

o Using Average Per Pupil Funding maximizes flexibility of the
funding at the Charter School level similar to how the Bridge
To Excellence funding was allocated to local jurisdictions
without the requirement that the dollars follow the child. -~
o It wasleft up-to the LEAs to address the best use of the funding.
o The Thornton Commission did not attémpt to allocate each of

the three special needs program funds for each school based on
their specific student population.

o The use of Average Per Pupil Funding also maximizes
simplicity. In the start-up year of Maryland's Charter School
endeavor, it is imperative that funding levels be clearly defined
and easily understood.

» There is no enrollment history at these charter schools upon which to
base a more refined enrollment-driven allocation of funds. Of course,
as an enrollment history develops this issue could certainly be
revisited and a more complex funding methodology be examined.



Panel on State Board’s Decisions
Regarding Charter School Appeals
Use of Average Per Pupil Funding and Central Support
May 24, 2005

* Itisunderstood that some funding restrictions in two very large
federal programs (Title 1 and Special Education) will require the
Charter School to adjust the total budget to be in compliance with
programmatic laws and regulations.

¢ The calculation of average cost does not mean that the funding mix of

each fund source to the LEA must be duplicated at the Charter School
level.

o There is reason neither to assume nor expect that the LEA
would create a mirror image of itself within the Charter School.

© The actual funding sources that would be provided to the school

would be dependent upon the specific school's eligibility for
those restricted funds.

o Even the use of only State and Local funds to meet the _
~ commensurate funding level would still be consistent with the.
calculation put forth by the State Board in its opinion.

e Using average funding per pupil serves as a method of targeting a
 sufficient level of funding to a charter school student in recognition of
what that school system's budget has for each public school student,
o It is important to know that average is just that, it does not
necessarily represent an amount that any specific pupil gets.

o Some students will cost more to educate, some will cost less.
However, use of the average costs ensures that the same level of

funding per pupil will be available to the Charter School as i3
available district wide. .

o It will be up to the charter school to spend its funds effectively

as it is the responsibility of each local schoo] system to do the
same. |



Panel on State Board’s Decisions
Regarding Charter School Appeals
Use of Average Per Pupil Funding and Central Support
May 24, 2005

Central Support Costs

¢ The State Board indicated that the charter school would need to
determine for special services whether they would provide those

services directly or whether they would be provided by the school
system.

¢ The Board further noted that the charter school would be required to
reimburse the LEA for, among other things, services and supplies that
the charter school requests the local school system to provide.

» While part of the overall revenue to the charter school, it is important
to note that there are some services that can only be provided by the
school system and for which the charter school would need to
reimburse a portion of the funding.

¢ There are central support services (data collection, assessment, etc)
' that can enly be provided by the central school office since that is
MSDE's point of contact with the LEA for any public school
information. | o o

* Annually MSDE calculates a restricted indirect cost rate for use by the
LEAs on funding sources to recognize the costs associated with
operating and controlling the program.

e The current Financial Reporting Manual for Maryland Public Schools
in the section for Cost Principles for State-Funded Grants (Appendix

I) allows the use of the restricted indirect cost rate not to exceed a
maximum of 2 percent.

* Given the administrative services required to be provided by the
school system, the State Board may consider it an appropriate use of -
the Charter School funding to establish 2% of their annual allocation
as a reasonable cost to the school and a reimbursement to the LEA

",
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Achievement Matters Most

May 24, 2005
STEPS TO INCLUDE TITLE I FUNDING FOR CHARTER SCHOOLS
Compute the Charter School Per Pupil Allocation (CPPA)

a. Local $+State $+Federal $=Total $
b. Total $/Sept. 30 Enrollment=CPPA
¢. CPPA x Charter School projected enrollment=Total Charter School Funding

Compute the Title Y Per Pupil Allocation (TPPA)

a. Local School System (LSS) uses standard federal directions to rank ail schools,
both public and charter, in order by % FARM (or free meals in the case of
Baltimore City and Anne Arundel County)

b. Charter schools must use an estimating procedure to determine the % FARM
students

¢. This ranking is then used to determine the Title I Per Pupil Allocation just as the

LSS does every year.

-~ If a charter school is Title I for the first time, it must be & Targeted Assistance

School. If a charter school was a Title —Schoolwide School the previous year and
will continue to receive services after converting to a charter school, it can be a
Schoolwide School. In both cases the computation of the funding is the following:

a. Each FARM student’s CPPA will remain.

b. The TPPA will be subtracted from the CPPA for the remaining students in the
school

¢. (#FARM x CPPA) + [(# not FARM x (CPPA TPPA)] = Total Charter School
Funding

If a charter school is Not to Reeeive Title I funding:

a. The TPPA should be subtracted from each student’s CPPA.
b. #students x (CPPA-TPPA) = Total Charter School Funding

After each Charter School has completed this activity, the balance canrsed by the
non-FARM students in Targeted Assistance and Schoolwide Schools and from all
students in non-Title I schools will remain within the central Title I budget for
allocation in accordance with an MSDE-approved budget.

CPPA—Charter School Per Pupil Allocation

TPPA—Title I Per Pupil Allocation

FARM—Free and Reduced Meals

Targeted Assistance School—Schools that use Title I funds to serve only the students
with the most severe academic needs

Schoolwide School—Schools that use Title T funds to serve all students in the school

Fa.



Conceptual Process for Determining
Title I Per Pupil Allocation (TPPA)

Student Numbers
I. Rank all schools (including charters) from the highest to lowest
percent of poverty.
2. Determine cut-off for Title I services.
Schools above this cut-off will receive Title I services.
4. Identify the total number of low-income children in Title

I school attendance areas (public and private).

L

Title T Dollars
. Begin with the full amount of the LSS Title T Grant. ]
2. Subtract the system-wide set aside amounts for Parent Involvement,
Professional Development, Administration, Homeless, etc.
3. Identify the total amount of Title I doMars remaining - =
after the subtraction of the set-asides.

[—

Final Per Pupil Allocation

1. Divide the amount of Title I dollars remaining after set-
asides (blue above) by the Total number of low-income
children (green above).

2. The result is the Title T Per Pupil Allocation (TPPA)

May 24, 2005

Fb
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Charter Schools and Special Education

Funding and Service Issues

1. What rights do children with disabilities have who attend public
charter schools?

Students with disabilities retain.all rights to receive a free appropriate public
education (FAPE). LEA Charter schools are responsible for ensuring that the
requirements of the IDEA are met. This includes conducting child find activities,
completing evaluations, developing and implementing IEPS.

- 2. What are the specific requirements related to Charter Schools with

5o - the enactment of the Individuals with Disabilities Education Act ... .. ..

(IDEA), 2004.

: The-local educational agency is required 16 serve children with disabilities
attending charter schools in the same manner as the local educational agency
serves children with disabilities in its other schools, including providing
supplementary and related services on site at the charter school to the same extent
to which the local education agency has a policy or practice of providing such
services on the site to its other public schools: and

The local educational agency is required to provide funds to charter schools on
the same basis as the local educational agency provides funds to the local
educational agency’s other public schools, including proportional distribution based
on relative enrollment of children with disabilities; and at the same time as the
agency distributes other Federal funds to the agency’s other public schools,
consistent with the State’s charter school law. [613 (a)(5)] Attachment

3. Does nonsupplanting apply to special education in Charter
Schools?
Yes, the provisions of 34 CFR 300.184, 34 CFR 300.230 apply to charter
schools. The excess cost requirement prevents an LEA from using funds provided

under Part B to pay for all of the costs directly attributable to the education of a
child with a disability.

Attachment



4. How is the per-pupil funding for Students with Disabilities
formulated?

Federal Funding for Speci'al Education:

Funding that a local school system receives is designated as Passthrough Funding.
This funding is distributed on a two tier system. The first tier is a flat level of funding

 that the local school system received in FY 1999. The second tier represents the
remaining Passthrough Funding. The formula for distributing these funds is that
85% of the funds are distributed based on total school {public and private)

- population and 15% on poverty (free and reduced meals).” Because the funding
formula is not child driven, the amount of funding per pupil will vary between
jurisdictions. [611 D]

State Funding for Special Education:

State Funding is provided through the Bridge to Excellence funding formula that is in
effect from FY 2004 ~2008. The formula is a two-tier formula. Tier | is the funding
that local school systems received prior to the Bridge to Excellence. This Tier is
‘decreased each between FY 2004- FY 2008 until it expires at the end of FY 2008.
Tier Il is based on a portion of the per pupil foundation formula for general education
-students which increases annually and is then distributed to local school systems .
based on the local per pupil special education enroliment and local wealth per pupil.
This calculation is done in the Budget Branch of the Division of Business Services.

o [Title 5, Section 2] .
Local Funding for Special Education:

Local funding is determined at the local schoo! system level and will vary depending
on the amount of students with disabilities that are being serviced and the amount of
local funding the local school system designates for meeting the IEP needs of thase

students.

Overall que_étions to be answered by local school systems regarding how the system
distributes federal funding within the jurisdiction:

e What is the methodology used to assign funding to each school within the system
for its students with disabilities? Please elaborate on how this methodology applies.
Examples of distribution may inciude: on a per pupil basis, individual staffing
assignments, overali staffing plan, services required on specific IEPs within the
school, other (describe).

e Does the described methodology used to distribute the federal funds also apply
to how the local school system distributes the State and local funding for students
with disabilities?



5. How can special education and related services be provided under
LRE A, B, and LRE C? ,

Option I:

- The Charter School can provide all of the special education and related services for
students identified for placement in LRE A, B, and C. ‘

The Least Restrictive Environment (LRE) section of the Special Services Information
System (SSIS) Manual of Instruction states that students who receive special
education and related services outside the general education setting for less than
21% of the school day are considered LRE A students. The manual indicates that
students who receive special education and related services outside the general
education setting for at least 21% but no more than 60% of the school day are
considered LRE B students. The SSIS manual states that students who receive
special education and related services outside the general education setting for
more than 60% of the school day are considered LRE C students. .

Option 11

Under the terms of a contract between the LSS and the Charter School, the LRE A
~students may be provided services by the Charter School. The LRE B students may .
" be the shared responsibility of both the LSS and the Charter School. The Charter
_ School would provide services for the LRE B students while they are in the general
“education classroon and the LSS wolild provide services for the students while they

are in the self-contained classroom. LRE C students would be provided services by

the LSS. ' '

Any combination of the above options is appropriate consistent with the
requirements of the IDEA to ensure FAPE. To the maximum extent possible, all
details should be clarified prior to initiating services to students with disabilities.

The Charter school's payment for the students with disabilities that they serve would
be included in the per pupil funding they receive for the overall contract to operate a

Charter School.
6; Who is responsible for the cost of transportation?

As a part of the contract agreement between the LSS and Charter Schoal,
transportation should be addressed for all students including students with
disabilities attending the charter schools. This may inciude the Charter School.
returning to the LSS the portion of funds provided for transportation or the Charter
School providing the transportation service for the student. For students who do not
have transportation on their IEP as a related service, the entitlement to
transportation should be in accordance with the policy for all students not attending
their home school. When an IEP team has approved transportation as a related
service, a student with a disability is entitled to this service.



7. What about students who are identified within the Charter school
and require a nonpublic school placement? .

Students with IEPs within Charter Schools that require a nonpublic setting for
implementation of their IEPs are eligible for nonpublic placement through the LSS.
The State and LSS payments are to be handled in the same manner as prescribed
through the Nonpublic Tuition Assistance Program {300% of the local basic cost:
25% LSS, 75% State towards the remaining tuition). The Charter School shall
reimburse the LSS the annual average per pupil funding amount (Patterson Park
Pubiic Charter School, Inc. v Baltimore City Board of School Commissioners, p. 7,
note #7). ‘

8. How are billings for Medical Assistance handled?

The 1988 amendments to the Medicaid law require Medicaid to pay for medical
services that are included in Medicaid eligible students with disabiities Individuaiized
education programs (IEPs} when coverage of such services is included in the State
plan for Medicaid. Local school systems may bill Medicaid for health-related
services, service coordination, and transportation for services for students with
disabilities and infants and toddiers with individualized family service plans (IFSPs).
‘The Charter School shall use the same Tax ID number as the local school system.
.. The local school system will bill Medicaid for services on behalf of students enrolled -
~ inthe Charter School. The LSS will receive the revenue from Medicaid through
-~ MSDE and be responsible to distribute these funds to the Charter School. The

Charter School will be responsible for compliance with the Medicaid requirements for

students within the Charter School and bilied by the LSS.



ADDITIONAL ATTACHMENTS

ATTACHMENT Federal Register, Section 300.184, Excess Cost
Requirement

ATTACHMENT IDEA Side by Side, NASDSE
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Sé_:retary may walve the requirement of
paragraph (a) of this section for a State,
for one fiscal year at a time, if the
Secretary determines that—

{1) Granting a waiver would be
equitable due to exceptional or
uncontroliable circumstances such as a
natural disaster or 2 precipitous and
unforeseen decline in the financial
resources of the State; or

{2) The State meets the standard in
§300.589 for a waiver of the )
requirement to supplement, and not to
supplant. funds received under Part B of
the Act. . :

{d) Subsequent years. If, for any fiscal
year, a State fails to meet the
requirement of paragraph {a} of this
section, including any year for which
the State is granted a waiver under
paragraph (c) of this section, the
financial support required of the State
in future years under paragraph (a) of
this section must be the amount that
would have been required in the
absence of that fallure and not the
reduced level of the State’s support.

{Authority: 20 U.S.C. 1412(}(19))

§200.155 Policies and procedimes for use
of Part B funda.

The State must have on file with the
- Secretary policies and procedures

" designed to ensure that funds paid to

the State under Part B of the Act are
‘spent in accordance with the provisions

_ ofPanB.

(Authority: 20 US.C. 1412(2){18)(A))

§300.156 Annual description of use of
Part B funds. . -

{a} In order to recetve 3 grant in any
fiscal year a State must annually
describe—

{1) How amounts retained for State-
level activities under § 300.602 will be
used to meet the requirements of this
part;

(2) How those amounts will be
allocsted among the activities described
i §§300.621 and 300.370 to meet State
priorities based on input from LEAs;
and ‘

"{3) The percentage of those amounts,
If any, that will be distributed to LEAs
by formula.

{b) If a State's pians for use of its
funds under §§ 300.370 and 300.620 for
the forthcoming year do not change
from the prior year, the State may
submit a Jetter to that effect to meet the

requirement in paragraph {a} of this
section. ‘

{Authority: 20 US.C. 141 1DISN
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" agency to modify its policies and

LEA and State ey~
Agency EeligibDity

§300.180 Condition of asslstance.

An LEA or State agency Is eligible for .
assistance under Part B of the Act fora
fiscal year if the agency demonstates to
the satisfaction of the SEA that it meets
the conditions in E§ 300.220-300.250.

(Authority: 20 U.S.C. 1413(a))

§300.181  Excsption for prior LEA or Eiste
mwlmmmmnbm

If an LEA or a State agency described
in € 300.194 has on file with the SEA
policies and procedures that
demonstrate that the LEA or State
agency mests any requirement of
§ 300.180, including any policies and
procedures filed under Part B of the Act
a5 in effect before June 4, 1997, the SEA
shall consider the LEA or State agency
to have n-neetr the requirement for und
purposes of receiving assistance under
Part B of the Act.

(Authority: 20 US.C. 1413m){1}}

$300,182 Amentments to LEA policies
and procedures.

{a) Modification made by an LEA or
a State agency. (1) Subject to paragraph
(b) of this section, policies and
procedures submitted by an LEA or a
State agency in accordance with this
subpart remain in effect until it submits

- to the SEA the modifications that the

LEA or State agency decides are

{2) The provisions of this subpart”
apply to a modification to an LEA's or
State agency’s policies and procedures
in the same manner and to the same -
extent that they apply to the LEA's or
State agency's original policies and

procedures, _ .
{b) Modifications required by the SEA.
‘The SEA may require an LEA or a State

procedures, but only to the extent
necessary to ensure the LEA's or State
agency’s compliance with this part, if—

(1) After June 4, 1997, the provisions
of the Act or the regulations in this part
are amended;

(2) There is a new interpretation of
the Act by Federal or State courts; or

(3) There is an official finding of
noncompliance with Federal or State
law or regulations.

(Authority: 20 US.C. 1413()
§300.18% [Reserved)

§300.1M Excess cost quirement.

(a) General. Amounts provided to an
LEA under Part B of the Act may be
used only to pay the excess costs of
providing special education and related
services to children with disabilities.

(b} Definition. As used in this part. the
terTn excess cosrs means those costs that
are in excess of the average annual per-
student expenditure in an LEA during
the preceding schoo! year for an
elementary ar secondary school student.
as mage be appropriatf:ér Ex:dm costs
must be computed after deducting—

(1) Amounts received-—

(i) Under Part B of the Act;

(i1} Under Part A of title | of the
Elementary and Secondary Education
Act of 1965; or

{iif) Under Part A of title VI of that
Act;and .
~ {2) Any State or local funds expended
for programs that would qualify for
assistance under any of those pars.

{c) LLimitation on use of Part B funds.
{1} The excess cost requirement
prevents an LEA from using funds

- provided under Part B of the Act to pay

for all of the costs directly attributable
to the education of a child with a
disability, subject to paragraph (c}(2) of
this section. : '

(2} The excess cost requirement does
not prevent an LEA from using Part B
funds to pay for all of the costs directly
attributable to the education of a child
with a disability in any of the ages 3, 4,
5. 1B, 19, 20, or 21, if no local or State
funds are avsilsble for nondisabled

“children in that age range. However, the

LEA must comply withthe
nonsupplanting and other requirements

of this part in providing the edutation . .

and services for these children. .
{Authority: 20 US.C. 1401(7), 14130 2HAY.. . ...
§300.185 Masting the sxcess cost
rqulrement. | .

(a}(1) General. An LEA meets the

. excess cost requirement if it has spent

at least a minimum averape amount for
the education of fis children with
disabllities before funds under Part B of

~ the Act are used.

(2) The amount described in
paragraph (a){1) of this section is
determined using the formuls in
§ 300.184b). This amount may not
include capital outlay or debt service.

(b) Joint establishment of eligibility. ¥
two or more LEASs Jointly establish
eligibility in accordance with §300.180,
the minimum average amount is the
average of the combined minimum
average amounts détermined under
§ 300,184 in those agencies for
elementary or secondary school
students, as the case may be.

* {Authority: 20 U.S.C. 1413G)M2){A)

§5 300.1056-300.189 [Ressrved]

" §300.190 Joint establishment of sligibiny.

(8} General. An SEA uire an
LEA toy establish its algm;q joinmtdy
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" with another LEA if the SEA determines
that the LEA would be ineligible under
this section becsuse the agency would
not be able to establish and rn;intain

rograms of sufficient size and scope to
':ﬁectively meet the needs of children
with disabilities.

() Charier school exception. An SEA
may not require a charter school that is
an LEA to jointly establish its eligibiticy
under paragraph (a} of this section
unléss jt Is explicitly permittad to do so
under the State's chartet school starute.

{c) Amount of payments. If an SEA

ires the joint n@smI:olisll':.lrr‘u:)r:;f otfhis

eligibllity under paragraph (a '
seclgtiioﬂ.l?m touan:amount of funds made
availsble to the affected LEAS must be

to the sum of the payments that
each LEA would have recejved under
§§300.711-300.714 if the agencies were
eligible for these payments.
{Authority: 20 U.S.C. "13[:}(1).. and {2))

§300.181 [Reservad]

$300.192 Requirementa for sstablishing
oligibiiity.

{a) Reguirements for LEAs In general,
LEAs that establish joint eligibility
under this section must—

{1) Adopt policies and pro«:edl.Fu
that are consistent with the State’s
policies and procedures under
£§300.121-300,156;and.

"(2) Be jointly responsible for .
implementing programs that receive
assistance under Part B of the Act.

{b) Requirements for educational =~~~
service agencies in geperal, If an
educational service agency is required
by State law to cafry out programs
under Part B of the Act, the joimt~

. responsibilities given to LEAs under

- Part B of the Act— o
{1) Do not apply to the administration

and disbursement of any payments

received by that educational service

ency; and
.s(zmmt be carried out only by that
educational service agency.

() Additional requirement.
Norwithstanding any other provision of
§§300.190-300.192, an ed;caf:nﬂn;l
service agency shall provide
edul:atlnrgi or}cghﬂdren with disabilities
in the least restrictive environment, as
required by §300.130.

(Authority: 20 US.C. 1413{e)(3), and (4)}
§300.18) [Reserved]
§300.104  Staie agency sligihbiity.
Any State sgency that desires to
recetve a subgrant for any fiscal year
- under §§300,711-300.714 must
demonstrate to the satisfaction of the
SEA that—
{a) All children with disabllities who

are participating in programs and

projects funded under Part B of the Act
receive FAPE, and that those children
and their parents are provided all the
rights and procedural safeguards
described in this part: and

{b) The agency meets the other
conditions of this subpart that apply to

(Authority: 20 U.S.C. 1413(1)}

§300.195 [Reserved)

§300.196 MNotification of LEA o Stats
agsncy in case of Ineligiblihy,

If the SEA determines thatan LEA or
State agency Is not eligible under Part B
of the Act, the SEA shall—

{a) Notify the LEA or State agency of

~ that determination; and

{b) Provide the LEA or State agency
with reasonable notice and an
opportunity for a hearing.

{Authority: 20 US.C. 1413{c))

§300.187 LEA snd Sistas apency
compilance.

(a)} General. If the SEA, after
reasonable notice and an opportunity
for a hearing, finds that an LEA or State
agency that has been determined to be
eligible under this section is failing to
comply with any requirement described
in §§ 300.220-300.250, the SEA shall
reduce or may not provide any further -

yments to the LEA or State agency
it the SEA 15 sarisfied that the LEA
or State agency is complying with that

-Fequirement. e )

{b) Notice requirement. Any State
agenty or LEA in receipt of a notice
described in paragraph (a) of this .
section shall, by means of public notice,
take the measures 1o bring the
pendency of an action pursuant to this
section to the attention of the public
within the jurisdiction of the agency.

{c) In carrying out its functions under
this section, each SEA shall consider
any decision resulting from a hearing
under §§ 300.507-300.528 that is
adverse 1o the LEA or State agency
involved in the decision.

(Authority: 20 U.5.C. 1413(d))

' LEA and State Agency Eligibility—

Specific Condidons

§300.220 Consistency with Stais policiss.

{a) General. The LEA, in providing for
the education of children with
disabilities within its jurisdiction, must
have in effect policies, procedures, and
programs that are consistent with the
Srate policies and edures
established under §§ 300.121-300.156,

{b) Policies on file with SEA. The LEA
must have on file with the SEA the
policies and procedures described in
paragraph (a) of this section.

{Authority: 20 US.C. 1413() (1)}

§300.221 mplamantation of CSPD.

- The LEA must have on file with the
SE{A} iAnlf]ormauon th: demonstrate that—

a personnel nec to

out Part B of the Act Mm i
Jurisdiction of the agency are
appropriately and adequately prepared,
consistent with the requirements of

§6 300.380-300.382; and

(b) To the extent the LEA determines

appropriate, it shall contribute toand
use the comprehensive system of
personnel development of the State
established under § 300,135.

(Authority: 20 1.S.C. 1413()(3))
§§300.222-300.220 [Reserverdl)

§300.230 Use of emounts, .
The LEA must have on file with the
SEA information to demonstrate that -

amounts provided to the LEA under Part.

B of the Act—
{2) WII be expended in sccordance
with the applicable provisions of this

m.
-(b) Will be used only to pay the excess
costs of providing special education and

- related services to children with

disabilities, consistent with §§ 300.184-
300.185; and -

{c) Will be used to supplement State,
local, and other Federal funds and not
to supplant those funds.

* (Authority: 20US.C. HI3GHRNA)
- §300231 Waintenance ofeflort. <
" (a) General. Except as provided in - -
- §§300.232 and 300.233, funds provided -

to an LEA under Part B of the Act may
not be used to reduce the level of
expenditures for the education of

- children with disabilities made by the

LEA from local funds below the level of
}ihs:‘::sj expenditures for the preceding

(b) Inforrnation, The LEA must have
on file with the SEA informationto
dernonstrate that the requirements of
paragraph (a) of this section are met.

(c) Standard., (1) Except as provided
in paragraph (c)(2) of this section, the
SEA determines that an LEA lies
with paragraph (s) of this section for
purposes of establishing the LEA's
eligibility for an award for a fiscal year
if the LEA budgets, for the education of
children with disabilities, at least the
same total or per-capita amount from
elther of the following sources as the
LEA spent for that purpose from the
same source for the most recent
year for which information is available:

(i) Local funds only, : '

(i} The :omblnlﬂgn of State and local

funds,
{2) An LEA that relies on

(c)(1){i) of this section for any fiscal year



Li

. | 700z JquienoN

LoNEonp3 (21994 JO 5101081 S)BIS JO LORID0SSY |BuonEN ey)

_ : *pE| 00UDS
ISHEYD $,8181S U} YIMm JUSSISUoD ‘sjooyos ogqnd Jaujo s Asusbe ay)
0} spuny [21apad Jayjo senguisip Aousbe ey se aw ewes ey je (i)
. pue sanlIgesip
UMM UBIP{IYD JO JUaLL|[0IUS BAIJR[S] UD paseq uonnguisip jruoipodoad
Buipnjour ‘sjpooyos aygnd 18410 s Aouafie [euoleanpa |B30] 8UY} O]
spuny sapiacid AsusBe jeuoneonpa (220] oy} Se sIseq awes ey} uo (1)
--g10042s sapeyD asoy) o] Wed siy) 1apun spuny sapiacad (g)
pue isjoouas ojignd J2Uio S 03 9)IS Y] U0 SSoAIDS
yang Buiplacad Jo aanoead so Aoyod e sey AauaBe [guoneonpa |g20] U3

YD 0 JUa3X3 LES 8y} O] |OOYIS JOUEYD BY) I8 9IS UO SBDJAISS pajejal .

pue Aejusweiddns Buipiaoid Buipnjout ‘s|0oyos 18Ul Y Ul sailigesip
yim UaJp|iyo sealas Aouafie [puoneanps [B20] 4] SE JBUUBLU SWUBS
2y} Ut slooyos sepeys asou) Bulpusiie seniIGESID WM Usipiuo senes () -
—~Aousbe |euoneanpe jeao) oy} ‘Aausbe jsuonesnps 1820] 8y jO S{OOLIS -
oijgnd a4g jey) S|00Uds 12uey2 0] 1oadsed ypm Hed siyl jno Buikues -
U-"SINIANLS HIFHL ANV STO0HIS ¥ALHYHD 40 INFWLYIHL (5)

At sy e A

C8{o0y2s 1830 8] 0] SpuNny 2s0U) saplAcdd I SE Jeuusly

alles sl ut sjooyos asoyl o} ied siy; fepun spuny seplacsd (g)

: ue
18100408 J3YIO SY Ul SBNMIGESIP UM UBIPHYD SSAISS I SE Jauuew m:.mmm
B 3y} ul sjooyds asoy] Bulpusiie safiIqeSIP Yim UIp(ID SBAleS {v)

" = Aouabe |euonesnps jeoo| 3Y) ‘Aousbe [ruoaeINpe (B90] AU 0 s|ooyos

- 2lignd a.e jey) 5]00Los Jepeyo o joedsas ypm ped siyj Ino BulAues u

-"SIN3IANLS HIFHL NV STOOHDS YALHYHD 40 INIWLYIHL ()




